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Introduction

The topic | have chosen for this address is ‘current developments’ of our judicial system.

There are some changes brought about by our new Constitution, 2008. It lays down the
democratic foundation for the separation of state powers and the doctrine of check and balance. The
legislative power of the Union is vested in the Pyidaungsu Hluttaw (the Parliament), which consists
of Pyithu Hluttaw and Amyothar Hluttaw. The President is the head of the executive and exercises the
executive power, sharing among the Union (Pyidaungsu), the Regions and the States. Judicial power
is shared among the Supreme Court of the Union and its subordinate Courts. The three branches of
sovereign power are separated, to the extent possible, and exert reciprocal control, check and balance
among themselves.

Judicial Principles
I am going to talk on judicial principles briefly as these are the framework for this speech.
Judicial power is mainly vested in the Supreme Court and its subordinate Courts, namely High
Courts of the Region or High Courts of the State, Courts of the Self-Administered Division, Courts of
the Self-Administered Zone, District Courts, Township Courts and other Courts constituted by law.
The Supreme Court is the highest Court of the Union save the powers of the Constitutional Tribunal
and the Court Martial.
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Justice throughout the Union is administered in Courts in accordance with the judicial principles
that can be expressed in the following terms:

“to administer justice independently according to law,

to dispense justice in open Court unless otherwise prohibited by law, and

to guarantee in all cases the right of defence and the right of appeal under law.”

Moreover, Courts carry out justice in the light of such principles as follows:

to support in building of rule of law and regional peace and tranquility by protecting and
safeguarding the interests of the people,

to educate the people to understand and abide by the law and nurture the habit of abiding by
the law,

to settle  among the people within the framework of the law, and

to aim at reforming morals of the criminal in sentencing him.

Some principles of criminal justice can be summarized as follows:

(@) no criminal law shall be enacted to provide retrospective effect;

(b) any person who committed a crime, shall be convicted only in accord with the relevant
law then in operation. Moreover, he shall not be punished to a penalty greater than that is
applicable under that law;

(c) any person convicted or acquitted by a competent Court for an offence shall not be retried
except that a superior Court annuls the judgment and orders a retrial;

(d) anaccused shall have the right of defence in accord with the law;

(e) no penalty that violates human dignity shall be prescribed.

Structure of the Courts

Now, | would like to introduce the hierarchy of our Courts. Generally speaking, Township
Courts and other Courts constituted by law (e.g. Juvenile Courts, Motor Vehicle Courts, or Municipal
Courts) are Courts of origin or Courts of first instance. District Courts, Courts of Self-Administered
Division, and Courts of Self-Administered Zone are Courts of first appeal. As far as judicial functions
are concerned, they are of the same level. High Courts of the Regions and High Courts of the States are
Courts of second appeal. The Supreme Court of the Union is the highest Court of the Union and the
Court of final Appeal.

The Supreme Court supervises all Courts in the Union. Itis entitled to submit the bills relating
to the judiciary to the Pyidaungsu Hluttaw (the Parliament). It has to submit judiciary budget to the
Union Government.

The Supreme Court appoints judicial officers for subordinate Courts. They are career judges
serving at different levels of Courts except the Supreme Court and High Courts in which Chief Justices
and Judges are appointed by the President in coordination with the Chief Justice of the Union and with
the approval of the Hluttaws (parliaments of the Union, the Regions or States, respectively).

What I would like to do in this address is to give analysis on the developments and challenges
of judicial system in Myanmar focusing on a number of areas of significance to judicial capacity.

But before turning to these, | must say something about the Supreme Court in terms of judicial
independence.




g 4 Judicial Journal

The Supreme Court

The Supreme Court is composed of a minimum of seven Judges and a maximum of 11 Judges,
including the Chief Justice of the Union. The President with the approval of the Pyidaungsu Hluttaw
(the parliament) appoints the Chief Justice. The President in co-ordination with the Chief Justice
nominates and appoints Judges of the Supreme Court with the approval of the Pyidaungsu Hluttaw
(the parliament). At present, there are 7 Judges including the Chief Justice in the Supreme Court.

A person is qualified for the appointment as a Chief Justice or Judges of the Supreme Court if
he or she:

(@) has served as a Judge of the High Court for at least five years; or

(b) has served as a Judicial Officer or a Law Officer at least ten years at the Region or State

Level; or

(c) has practiced as an Advocate for at least 20 years; or

(d) isaneminent jurist in the opinion of the President.

None of the Chief Justice and Judges of the Supreme Court are members of a political party,
representatives of the Parliament and civil services personnel. They must also be free from party politics.

The impeachment procedures are clearly provided in the Constitution. The President or one-
fourth of the total number of representatives of either Hluttaw can impeach the Chief Justice and Judges
of the Supreme Court for high treason, breach of the Constitution, misconduct, disqualification or
inefficient discharge of duties assigned by law.

The Constitution guarantees the tenure of the Chief Justice and Judges of the Supreme Court.
They can hold the office up to the age of 70 unless he or she resigns the office; or is impeached in
accordance with the Constitution and removed from office; or is unable to continue to serve due to
permanent disability caused by either physical or mental defeat; or dies in office.

As the Supreme Court is the highest Court of the Union and the Court of final appeal, its
judgments are final and conclusive. There is no revision upon the judgment of the Supreme Court
outside the appeals process. As far as jurisdictions are concerned, the Supreme Court has appellate,
revisional, and original jurisdictions in accord with the law. Moreover, it has the power to issue writs
appropriate to the Fundamental Rights guaranteed in the Constitution.

Developments
The new Constitution brings some developments in the judiciary.

New High Courts

In terms of the structure, new High Courts are formed. In the past, there was no High Court but
only the Supreme Court which exercised the powers of High Court. At that time, the Supreme Court sat
in Nay Pyi Taw, Yangon and Mandalay and tried cases appealed from everywhere of the Union.

Nowadays, 14 High Courts for the respective Regions and States are newly formed under the
new Constitution. While the Supreme Court supervises all Courts in the Union, High Courts supervise
the judicial matters of subordinate Courts within their respective jurisdictions of the Regions and the
States in accord with the guidance of the Supreme Court. In terms of formation of new High Courts, the
people can ask for decisions of the High Courts in their areas so that they can reduce the costs of
litigation.
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As our country is constituted by the Union System, state powers are shared among the Union,
Regions and States. The extension of Court structure is done to meet this end.

Awareness of the Rule of Law

Our country is a place where multi-national races collectively reside. The new Constitution
guarantees every citizen to enjoy the right of equality, the right of liberty and the right of justice as
prescribed in it. Only when the eternal principles of justice, liberty and equality are enhanced will the
perpetuation of peace and prosperity of the national people achieve. These values can only be secured
by an application of the rule of law. The rule of law is essential for materializing the democratic system
effectively, and it is the bedrock of a democratic society as well.

We are of course aware that the rule of law is a pre-necessary condition for the national
development. Therefore the principle of the rule of law is guaranteed by the new Constitution as
fundamental rights of citizens. Article 347 of the Constitution provides that -

“the Union shall guarantee any person to enjoy equal rights before the law and shall equally

provide legal protection.”

Article 353 reads “nothing shall, except in accord with existing laws, be detrimental to the life
and personal freedom of any person.”

The rule of law is the only basis upon which everybody including public bodies and the executive
can order their lives and activities. The functions of Union Government, Hluttaws (Parliament) and
Courts are subject to the Constitution and the law so that the rule of law will improve. Article 219 of the
Constitution provides that ‘the Union Government preserves stability of the Union, community peace
and tranquility and prevalence of law and order’.

From the point of the judiciary, only the independent judiciary makes sure to uphold the rule
of law. All judges implement their judicial functions independently and subject only to the Constitution
and the law. Justice must be administered in accord with law. No person shall be convicted of crime
except for violation of a law in force at the time of the commission of the act charged as an offence. An
accused have the right of defence and the right to independent and fair trial in accord with the law. The
judgments or decisions of all levels of Courts have final character and other bodies of State cannot
review and amend those judgments or decisions except filing them to superior Courts for appeal. An
independent, impartial, honest and competent judiciary is integral to upholding the rule of law.

Guarantee of Fundamental Rights

Even though there is no Human Rights Law in Myanmar; it is a primary duty of Courts for
populace to enjoy their fundamental rights in accord with the Constitution. In order to obtain a
fundamental right, any person can apply to the Supreme Court. The Supreme Court has the power to
issue such writs as suitable as Writ of Habeas Corpus, Writ of Mandamus, Writ of Prohibition, Writ of
Quo Warranto and Writ of Certiorari. The Supreme Court entertains the application of writs under
Writs Procedures and safeguards the fundamental rights of the citizens.

Challenges

Under new political system, we now face challenges which mainly include harmonization of
the judiciary with democratic culture, absence of corruption in every courtroom and reinforcement of
the judicial system.
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Harmonization with Democracy

Long time ago, disputes have been settled by traditional judicial system in Myanmar, but during
the late 19" century, common law legal system was introduced by British colonialist. The essence of
Myanmar traditional judiciary was settlement of disputes through negotiation between the two parties.
In contrary, the judicial function of English common law system rested on the decision of win and loss
rather than fairness and harmony in the society.

After independence in 1948, different political systems have been dramatically changed, but
in the judicial branch the traditional strict appliance of ‘law and order” approach has been preferred.
Judicial functions were conducted by Courts of law under the influence of the executive authority.

A theme that is popular with some of the media in Myanmar is that the judiciary does not
change together with the democratic movement. The judiciary should exercise the ‘rule of law’ centered
approach preferentially in doing its functions to be in line with the democratic values.

We accept that it is the most important duty of the judiciary to protect people’s rights through
a fair and equitable trial within the limits of domestic legal framework. There must be clear laws under
which people can ask protection of their rights and remedies for their grievances before the Court. If
the Court carries out a quick, effective and fair response to protect their rights and to redress their
grievance proportionally, the judiciary could maintain the public confidence.

Absent of Corruption

To prevent corruption is a big challenge for all institutions including the judiciary. Absent of
corruption is necessary for sustainable development and for maintenance of the rule of law. While the
clean government and good governance are carried out by the executive, actions against corruption are
being taken strictly by the Supreme Court. All judges should administer justice “without fear or favour,
affection or ill-will”. The presence of bias, favour, or corruption in a Court System denies justice and
undermines the rule of law.

However, actions against bribery and corruption must be coincident with the actual causes. In
Myanmar society, people have the conception that taking bribe is a sin. Therefore, the increase of
remuneration and general welfare programs are supposed to be advisable solutions. Salary of judges is
as same as salary of other ordinary civil services personnel and they get low income.

Reinforcement of the Judiciary

Another challenge is reinforcement of the judiciary to bring about the upright judiciary and to
achieve public trust and reliance on it. If the judicial pillar is upright, it can foster public confidence in
the fairness and objectivity of the judicial system.

In this address, | would like to highlight four aspects of judicial performance, namely judicial
independence, accountability, efficiency and well-functioning of the judiciary. These areas need to
be reinforced to become an independent, impartial, honest and competent judiciary which is fundamental
to upholding the rule of law, engendering public confidence and dispensing justice.

Judicial Independence
Judicial independence is a State Principle and a judicial principle as well. It is essential that
there should be an independent judiciary to uphold the rule of law.
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The Constitution provides exact procedures for appointment and removal of Chief Justices
and Judges of the Supreme Court and High Courts. All judges of the Supreme Court and High Courts
shall have a guaranteed tenure until a mandatory retirement age, except on such limited grounds as |
mentioned before. While the term of office for the President and Hluttaw is five years, the Chief Justice
and Judges of the Supreme Court can hold office up to the age of 70 years and of High Courts up to 65
years.

As Myanmar is a Union State, the judicial power is shared among the Supreme Court, High
Courts, and different levels of other Courts; justice throughout the Union is governed and supervised
by the Supreme Court.

There is no ministry of justice formulated in Myanmar. The Chief Justice of the Union is Head
of the Judiciary. The judiciary has its own structure of governance to ensure the proper governance of
the system.

Judiciary budget is proposed by the Supreme Court, to the Union Government in order to
include and present in the Annual Budget Bill in accordance with the Constitution. In practice, High
Courts of Regions and High Courts of States have to propose the budget of them and their subordinate
Courts to the relevant Region or State Budget Programs.

Appointment of judges in subordinate Courts is based on a career and promotion track. As far
as appointment of junior judges is concerned, the Supreme Court is of very high accountability, as
appointments are made on merit with appropriate independent process. We are confident that there is
no misconduct relating to appointment, posting, transfer, promotion and removal of junior judges in
subordinate Courts. The Supreme Court disciplines judicial officers and judges for their misconduct,
with no influence of the executive.

In fact, there is structural independence in judiciary but operational independence will result
only if the executive and legislature refrain from any interference in judicial functions. Judicial
independence depends upon the government respecting the principle of judicial independence. If the
judiciary achieves the confidence and respect of the populace, they help dispel the risk of significant
inroads to judicial independence.

On the other hand, safeguard provisions for judges should be firmly provided by law. There
are some safeguard provisions under common law practice. Judges are bound by professional secrecy
and enjoy personal immunity from civil and criminal liability in judicial matters.

Accountability

Judicial independence should be coupled with accountability. Each judge is accountable for
the decisions he makes; the decisions are made in public and so they are open to public scrutiny and
they can be reviewed on appeal. The judiciary is the branch of the State responsible for providing the
fair and impartial resolution of disputes between citizens and between citizens and the state or state
entities in accordance with the prevailing rules of statute and case law.

Judges are responsible for judicial corruption and miscarriage of justice. Moreover, they should
be accountable for their honesty and capacity in doing judicial functions. The Supreme Court makes
efforts to ensure honesty and capacity of judges using disciplinary action and due process of supervision.

The Supreme Court conducts the appointment of judges on merit-based examination and
assures the transparency of appointing process. It also carries out random assessment of cases, full
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publication and dissemination of judicial decisions, and peer evaluation on judicial, administrative and
disciplined activities of judges. The Supreme Court Administration Committee including the Chief
Justice of the Union and all judges of the Supreme Court supervises promotion of judges, judicial
complaints and disciplinary actions if necessary.

Efficiency

The third aspect to promote confidence of the citizens is efficiency. The ability to adjudicate
disputes in an efficient and timely manner helps achieve public confidence on the judiciary. It has
always been the responsibility of the judiciary to ensure that the cases that come before the courts are
dealt with as quickly and cheaply as possible, consistent with the maintenance of high standards of
judicial determination. The judiciary must earn and maintain the public trust in its ability to deliver
justice on a daily, case by case basis.

From 30" March 2011 on that day the new Constitution came into operation to 30" September
2012, 84791 civil cases are accepted, 60753 cases decided and 24038 cases pending. At the same
period, 464501 criminal cases are accepted, 433013 cases decided and 31488 cases pending in the
Supreme Court and all other Courts. The clearance rate of civil adjudication is 71.65 percent compared
with 93.22 percent in criminal adjudication.

If we are to have a judiciary that has the confidence of the citizens, it is essential to improve
judicial efficiency; trying cases speedily and correctly, removing unreasonable delays and backlogs,
and enforcing the decisions of Courts effectively. Moreover, the backlog and speed with which Courts
can dispose of such a dispute as commercial cases, company cases and torts directly affect investor’s
trust in our judicial system and market economy system.

Here | would like to make two comments on judicial efficiency: judicial training and enough
resources.

We need to build up capacity of judges urgently. The Supreme Court launches different training
programs to extend the horizon of our judges; especially in these areas: current developments of the
Constitution and laws; changing legal and judicial concepts; information technology and language
skill to study them.

Furthermore, the judiciary must have the required financial, logistical and human resources to
perform its functions adequately. Sufficient resources are required to maintain court buildings and
office facilities, attract and retain well trained and capable staff. To improve judicial efficiency correlates
sufficient and adequate allocation of budget and public expenditure to the Courts.

Well-Function

The last aspect of reinforced judiciary is well-functioning of it. Judicial function
cannot be performed only by the Courts. Relevant institutions, and prosecutors, lawyers,
parties and witnesses must go hand-in-hand to ensure well-functioning of the judiciary. The
whole judicial process which involve giving information or reporting of a crime, investigation,
litigation, examination of witnesses, interrogation of document or evidence, deciding the
case based on the merits of it, and enforcement of Courts’ decisions will be functioning if
relevant institutions and persons cooperate dutifully and with good intention. If the judiciary
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functions well it does not impose burden and difficulties upon the parties so that it will
regain the public trust and reliance.

The management of Courts must be efficient. Effective case flow management and
proper structuring of the jurisdiction of Courts are a means to a well-run Court System that
functions according to judicial standards and norms, protecting the rights of the accused, as
well as victims and witnesses. A Court must treat each of litigants, witnesses, victims or
defendants with dignity and provide accurate information in a helpful, timely, and open manner.

Now we are seriously considering making judicial reform efforts focusing on some
critical areas such as:

(a) enhancing access to justice;

(b) improving timeliness and quality of justice delivery;

(c) strengthening integrity, independence, and impartiality of the Courts;
(d) facilitating coordination across the criminal justice system; and

(e) increasing public trustin the justice system.

We need to enhance access to justice for prisoners waiting for trial and being in
remand. Adjournments are to be reduced. We also need to improve the quality of recordkeeping.
We need to set up clear mechanism in order to reduce vulnerability of the system to corruption.
We need to encourage people to use alternative dispute resolution ADR and informal justice
instead of litigation. Improvements in these areas will result in increased public trust in our
judiciary.

In conclusion, | would like to say few remarks on the topic of current developments
of our judicial system. The core responsibility of the judiciary is to provide the fair and
impartial resolution of disputes between citizens and between citizens and the state or state
entities in accordance with the laws. Nowadays, under the changing constitutional landscape,
the primary duties of the judiciary become to maintain social order peaceful and tranquil, to
have all people to secure justice, liberty and equality and to uphold the rule of law. Doing
this task, the judiciary collaborates with the executive and the legislature, rationally and
within the framework of constitutional structure. Let me end by saying that constructive and
balanced relationships between the three branches of the State are essential to the effective
maintenance of the Constitution and the rule of law.
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Whether Tape-recorders,
Cameras, Videos and
Phones are allowed

In Court-room?

niversal Declaration of Human Rights Article — 19 provides that “Everyone
has the right of freedom of opinion and expression.” This right includes
freedom to hold opinions without interference and to seek, receive and
impart information and indeas through any media and regardless of frontiers.

But Article 29(2) says that “In the exercise of his rights and freedoms,
everyone shall be subject only to such limitations as are determined by law solely for
the purpose of securing due recognition and respect for the rights and freedoms of
others and of meeting the just requirements of morality, public order and the general
welfare in a democratic society.”

The ““authority and impartiality of the judiciary” includes the protection of the
rights of litigants in general®. Restrictions on freedom of expression for maintaining
the authority and impartiality of this judiciary do not entitle a state to restrict all
forms of public discussion on matter pending before the Courts. While the courts are
the forum for the determination of a person's guilt or innocence, this does not mean
that there can be no prior on contemporaneous discussion of the subject—-matter of
criminal trials in specialized journals, the general press, or among the public at large.
But permissible comment on pending criminal proceedings may not extend to statement
which are likely to prejudice, whether intentionally or not, the chances of a person
receiving a fair trial or underline the confidence of the public in the role of the
courts in the administration of criminal justice.?

In a democratic state based on the rule of Law, where the principle of the
separation of powers in entrenched, it is necessary for the judiciary to have, an
integral part of its constitutional function, the power and duty to enforce its orders and
to protect the administration of justice against contempt which are calculated to
undermine is in order to be able to discharge its primary duty to maintain the fair and

1. New Verlage Gmb H & GKG B. Austria. European Court (2000)p 31 EHRR 246.
2. Worm V Austra European Court, (1997) 2 SEHRR 454
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effective administration of justice. The power to punish for all forms of contempt is
one of the defining features of superior courts and underscores the essential role of
the judiciary in protecting the due administration of justice. The power to punish for
contempt in narrowly defined and exists solely to protect the administration justice
rather than the feelings of judges while it is the public interest, and therefore a good
defence for judicial misconduct to be subject to exposure and criticism the offence of
scandalizing the courts is necessary in democratic society. This offence is made out if
the publication is intentional if the article is calculated to undermine the authority of
the court, and if the defence of fair criticism in good faith is inapplicable.?

Under the section 228 of the Penal Code of the Union of Myanmar, provide the
penalty of contempt in face of the court means as follows —

228 - Whoever intentionally offers any insult, or causes any interruption to any

public servant while such public servant is sitting in any state of a judicial

proceeding, shall be punished with simple imprisonment for a term which may
extend to six months, or with fine which may extend to one thousand rupees,
or with both.”

The offence is committed in facie curiae.

Judges have a wide discretion in determining what is unacceptable behaviour
in court is. It is hardly surprising that behaviour such as undressing and lying naked
in court or releasing laughing gas into the courtroom incurred the wrath of the
presiding judges. However, for behaviour less extreme it is more difficult to establish
the degree to which it might be interfering with the administration of justice. For
example, how might a court view a protester making a clenched fist in the courtroom
or making insulting or blasphemous marks during a trial? This happened in 1970 in
the case of Ex parte tuckerman, re Nash when both were found to be contemptuous.
So too were examples of seemingly innocuous behaviour such as failing to stand when
a magistrate entered the courtroom and reading a newspaper in court.*

The Australian Law Reform commission (1987) found that the existing summary
procedures for dealing with contempt in the face of the court contravened fundamental
doctrines of criminal law and procedure - leading to the perception that justice, while
perhaps being done, was not being seen to be done, it concluded :

“Even if the conflict is not real, but only apparent, the image of the judicial
system in the public eye is tarnished. Persons who have ben summarily
convicted of contempt in the face of the court are inclined to feel that they
have not had a fair trial, and other members of the public hearing of their
experiences must inevitably ask themselves whether a presiding judge who has
been the target of personal insults in the courtroom, or whose proceedings have
been disrupted, is the right and proper person to determine liability and impose
punishment.”

3. Ahee V Director of Public Prosecuions, Privacy Council on appeal from the Supreme
Court of Mauritius (1999) 2 LRC 676
The Judicial Application of Human Rights Law by Nihal Jayawicharms, p-719

4. The journalist's Guide to Media Law by Mark Pearson, p-67




JER Judicial Journal

Since reform in the area seems unlikely in the short term, journalists are
warned to show respect in the courtroom. This extends beyond paying attention to the
proceedings, remaining clothed and avoiding throwing projectiles at the magistrate. It
also is a call to avoid becoming blasé about the courtroom and overly familiar with
the court officers and personnel. All it takes is an eccentric visiting magistrate to see
you cited for contempt for behaviour which the regular magistrate might have found
totally acceptable. Even taking notes in court is a privilege extended to bona fide
reporters. (Be especially careful of succumbing to the ‘giggles’ in court. Young
reporters often do not need laughing gas to find the humour in something, particularly
when accompanied by a colleague with a similar sense of humour. The magistrate
might not get the joke and see it as an affront to the court.)®

Where a witness persisted in chewing betel being examined, his conviction of
this offence under section 228 (contempt of Court) was held be right.® So persisting in
putting irrelevant and vexation question to a witness after warning, might amount to
contempt.’

If, however, th prevarication was directed against the Court, as if the intention
was to insult or interrupt the Court the office would lien of course be induce this
section.? Such was held to be the care where the accused threatened a witness while
under Examination® or worse still whereas had to make a statement under section 342
of the Criminal Procedure Code called the Judge “a prejudiced judges”.°

Tape recorders and camera are not allowed in courtroom without the express
permission of the judge or magistrate presiding, so the notebook and any available
court documents become the basic research tools of the court reporter. Notebooks must
be clearly labeled, professionally maintained and safely filed along with accompanying
copies of court decuments for ready access.™

The contempt power is broad and touches all manner of persons who run a-foul
of a judge. Journalists are among persons at jeopardy. What kinds of situations are
most likely to result in contempt problems for the press? To list a few:

1. Failure to pay a judgment in a libel or invasion-of-privacy case.

2. Failure to obey a court order. The judge rules that no photos may be taken
in the courtroom, or orders reporters not to punish stories about certain
aspects of a case. If these orders are disobeyed, a contempt citation may
result.

3. Refusal of journalist to disclose the identity of a source or to testify in

o

The journalist's Guide to Media Law by Mark Pearson, p-67-68

6. Sardharilal (1883) weir 217: The Penal Law of British India by Sir Hari Singh Gaur Vol
| p.801

7. Ageamoola (1867) R.R No 44: The Penal Law of British India by Sir Hari Singh Gaur (Vol
I) p. 801

8. Gopickand (1918) BLC 473] The Penal Law of British India by Sir Hari Singh Gaur Vol | p.801

9. Allu 46 A272/ The Penal Law of British India by Sir Hari Singh Gaur p. 801

10. Venkat Rao, 46 B. 973 : The Penal Law of British India by Sir Hari Singh Gaur p.801

11. The journalist's Guide to Media Law by Mark Pearson, p-83
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court or before a grand jury.

4. Critical commentary about the court. This might be an editorial critical of
the court or a cartoon mocking the judge. Contempt citations have been
issued to publish the press in such cases.

5. Tampering with a jury. A reporter tries to talk with jurors during trial, asking
guestion about their view on the defendant's innocence or guilt.

These situations are some of the more common ways that members of the press
might become involved in a contempt problem, although the list is by no means
exhaustive.*?

In America, State rules on the admission of cameras to the courtroom vary. In
some states cameras will not be permitted unless various key trial participants agree.
In more states the cameras are allowed on the discretion of the judge. If a participants
objects to the admission of cameras to the courtroom, the press must honor this
objection and refrain from photographing or recording this individual. And judges can
and do require cameras to be turned off during the presentation of certain kinds of
evidence, such as gory crime scene photos. The decisions to allow cameras in the
courtroom is made on a case-by-case basis by the judges in the panel presiding over
each hearing. Cameras would only be automatically barred from hearings involving
direct criminal appeals and from extradition proceeding. In California in 1996 rules
regarding the use of television cameras in the courtroom were tightened and now
include a ban on televising voir dire proceeding. Telecasting pictures of the spectators
in the courtroom is also off limits now.:

The public and the press have a right to attend trials and pretrial proceedings.
But Broadcast journalists are given somewhat less access when they seek to obtain
copies of audio or videotaped evidence or seek to record or televise a judicial
proceeding. Access to the taped evidence is developing through a case-by-case
approach.* Thus, one can learn that the cameras, video, tape recorder and camera,
telephone and other electronic recording equipments cannot be permitted in court and
the person must first have consent form the judge and the parties involved before
using camera and tape recorder in the Courtroom in session.

Here, in Myanmar there is no rulings nor rules and laws which allow
electronic recording device in the courtroom to record the court scene and hearing the
cases under the administration of the presiding judge and he or she has the dictatoial
authority to prohibit or allow cameras, videos, telephones, tape-recorders into the
Court-room in porcess.

If the presiding judge makes an announcement regarding with the elecronic
recording devices bring into the courtroom, the announcement shall be abided by
everyone who has access to the courtroom, disobeys the promulgation, then he or she
is liable to be punishable under the section 188 or taken action under section 288 of

12. Mass Media Law by Don R. Pember p.388
13. Mass Media Law by Don R. Pember p.446
14. Mass Media Law by Don R. Pember p.447
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contempt of Court screening phone ringing, taking photos, telephocasting all thing are
undoubtedly interruptions in a judicial proceeding, and sometimes those actions many
lead to insult to the judge or litigants and people in the courtroom who are paying
attention to the court hearing.

Courtroom cameras provide reater public access, but they remain a contentious
issue in many nations. Coverage of the notorious O.J. Simpson murder trial in 1995 in
California continues to influence judges and policymakers around the world. They cite
the perceived excesses of that case as proof that cameras undermine the right to a fair
trial- even though Simpson was acquitted. Concerns that cameras will disrupt the
proceeding, intimidate witnesses, and encourage lawyers to act inappropriately are just
a few of the justifications offered to keep electronic media from covering court
cases.t®

In conclusion, I would like to high-light that without litigants' approval and the
trial-court permission no one can bring electronic recording devices such as tape
ecorders, cameras, videos and telephones into the courtroom in session. In this case,
the court or litigants' can take criminal action against the person under section 3 of the
Contempt of Court act or, Under section 228 of the Penal Code.

Htin Zaw

15. Media Law (Handbook series). United States Department of State, Burean of International
Information Program P-27

From page 28,

judicial proceedings but also for judicial administration matters. As long as the
capacity and efficiency of the judges in the District Courts are fulfilled, the role of judiciary
will be more effective and excellent for Nation and Citizens.

Zay Yar Tint Nyo

Staff Officer, Research Department
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Application of International

Law in Myanmar Courts

(before independence)
Dr. MIN THEIN

I\/I yanmar attitude towards international law can be traced back to the judicial
decisions of the High Court. In the judicial sphere, cases involving questions of
international law are relatively rare. Before the Second World War, there had
been practically no international law case decided by the High Court at Rangoon
(now known as Yangon). Explanation for this strange phenomenon perhaps lies in
the fact that Myanmar had been a colony of the British since 1886 and until 1937
ruled as an integral part of India. There was, therefore, little occasion for the
courts in Myanmar to consider questions of international law since Myanmar’s
relation with foreign countries were conducted on her behalf by White Hall in
London.

However, three years of military occupation by the Japanese during the Second World

War gave rise to a number of legal problems, which culminated in the catena of judicial

decisions involving important questions of international law. These questions include

following issues;

- the validity of convictions and sentences passed by Criminal Courts during the
Japanese occupation,?

- the legality of the Myanmar currency issued by the Japanese military authorities,?

- the effect of occupation on contracts of agency,® and on pre-war pending suits,*
and

- the legal status of the Supreme Court,® and other Courts® established by the Japanese
in Myanmar during the War.

1. The King v. Maung Hmin and Three, 1946 R.L.R. (S.B) 1.

Ko Maung Tin v.U Gon Man, 1947 R.L.R (F.B.) 149.

3. K.M.Modi v. Mohamed Siddique & One, 1947 R.L.R. 423; V.E.R.M. Krishnan Chettyar v.M.M.K.
Subbaih Chettyar, 1949 B.L.R. (S.C.) 56.

4. Maung Thit Maung v. Maung Tin & 3 Others, 1949 B.L.R. (H.C.) 64.

U San Wa v. U Ba Thin, 1947 R.L.R. (F.B.) 78.

6. U Hoke Wan & one v. Maung Ba San & Ma Ah Mar, 1947 R.L.R 398; Maung Hla Maung v. Ko
Maung Maung, 1947 R.L.R (F.B.) 1; and Abdul Aziz v. The Sooratee Bara Bazaar Co.,Ltd, 1947
R.L.R. (F.B.) 18.

N

v
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In order to find out the attitude of the Myanmar Courts toward international law and
to assess the extent to which international law is received in Myanmar legal system, it should
be distinguished the cases studied in two categories, namely those decided before 1948 in
that year Myanmar regained her independence from British colonial imperialist and those
decided after independence.

Application of International Law in Myanmar Courts (under British Rule)

Among the cases decided by the High Court in Yangon before independence, the one
that is most important and most illustrative of the judicial attitude is The King v. Maung
Hmin,” the very first case decided after the Second World War. The legal question involved
in that case is the validity of conviction and sentence passed during the Japanese occupation.
However in order to give a proper answer to this question the Court went into the larger
problem of the relationship between international law and national law and how far the
former is part of the latter.

In this case, six persons including the respondents were implicated in the dacoity
with murder and they were tried under section 396 of the Penal Code by the Sessions Court
of Tharawaddy District during the Japanese occupation. One of them was conditionally
pardoned and become an approver, and the other five were convicted respectively — two of
them were sentenced to death, one to transportation for life and the two absconding persons
to terms of rigorous imprisonment.

Four of the convicted persons appealed to the wartime Supreme Court at Yangon. On
appeal, two of them were acquitted and the sentences of death passed on two others were
reduced to transportation for life. The convicted persons were confined in the jail at
Tharawaddy District Court, to undergo their sentences, but in May 1945, when the Japanese
were retreating from Myanmar, these persons together with the other persons confined in the
jail, regained their liberty. After British occupation the respondents were arrested and sent
up for trial before the Tharawaddy District Court for the same previous offence as that for
which they had been convicted or pardoned.

All the accused pleaded autrefois convict or autrefois acquit, as the case may be,
which means that since they had already been tried and convicted or acquitted by courts of
competent jurisdiction, they should not be put twice in jeopardy for the same offence.® The
Court of Session upheld the plea of autrefois acquit put forward by the accused and accordingly
discharged them. The public prosecutor, therefore, brought a revision application before the
High Court against the order of discharge.

The Advocate-General (now called as Attorney General), appearing for the
Government, contended that the Courts established by the Japanese in Myanmar during the
war were not courts of competent jurisdiction and, therefore, that orders passed by these
Courts ceased to have any effect upon the termination of enemy occupation. This raised the

7. 1946 R.L.R (S.B) 1.

8. The principle of autrefois convict and acquit are embodied in section 403 of the Criminal
Procedure Code, which provides:“A person who has once been tried by a Court of competent
jurisdiction for an offence and convicted or acquitted of such offence shall, while such conviction
or acquittal remains in force, not be liable to be tried again for the same offence.”
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larger issue of whether the occupation Courts validly and lawfully constituted under the law
of Myanmar.

To deal with this issue the Acting Chief Justice of the High Court in his judgment
referred to Article 43 of The Hague Regulations, that embodied the ‘Convention on the Laws
and Custom of War on Land’ and which was ratified by both Britain and Japan. The article
reads as follows:

“The authority of the power of the State having passed de facto into the heads of the
occupant, the latter shall do all in his power to restore and ensure, as far as possible, public
order and safety, respecting at the same time, unless absolutely prevented, the laws in force
in the country.”

Thus, the Court points out that according to this article two duties are cast on the
occupant enemy, namely (1)to restore and ensure public order and safety, and (2) to do so in
accordance with and by means of the ordinary law of the occupied country.®

For this purpose, the occupant must obviously establish and maintain Courts of justice
and so long as these Courts are constituted in accordance with, the municipal law of the
occupied country they are validly constituted Courts, and if the law administered by those
Court is the municipal law of the occupied country, their decision are valid and binding on
the lawful government and the inhabitants of the country, and should be given effect to.%°

Itis also pointed out that the Courts, which administered criminal justice in Myanmar
during the Japanese occupation, were Courts constituted under the Code of Criminal Procedure,
which is part of the municipal law of Myanmar. In the words of the learned Chief Justice,
“the presiding Judges and Magistrates were, for the most part, the same judicial officers who
presided over these Courts under the British administration. The penal laws were the same;
the British Penal Code continued to define and punish offences, and the British Code of
Criminal Procedure continued to govern the procedure of the criminal Courts. No Changes of
any importance were made.”*

Another contention made by the Advocate-General was that the issue involved in the
present case had nothing to do with international law. In support of this contention the
Advocate-General cited Lauterpacht’s Oppenheim in which the following passage appears
in section 280:

“Where the former laws of a re-conquered State revive ipso facto by the re-conquest;
whether sentences passed on criminals during occupation by the enemy should be annulled;
these and many similar questions treated in books on International Law, have nothing at all to
do with International Law, but have to be determined exclusively by the municipal law of the
respective States.”

Dunkley, A.C.J., rejected this contention with the observation that “there is no sharp
dividing line between international law and municipal law, and of necessity some of the
principles of international law have to be and are incorporated in and form part of the
municipal law.”

9. 1946 R.L.R(S.B)1at7
10. Ibid., at 12
11. 1946 R.L.R (S.B.) 1 at 12
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In the judgment, he also referred to the commentaries on Article 43 written by learned
authors of works on international law and expressed references as follows:
(1) The Manual of Military Law issued by the War Office (articles 364 and 368),
(2) Wheaton’s Element of International Law (six edition, volume I, page 791),
(3) Hall’s Treatise on International Law (eight edition, Part I11, Chapter V, article
163)
(4) SirArnold McNair on Legal Effects of War (second edition, pages 321 and 322),
and
(5) Oppenheim’s International Law (sixth edition, volume I, article 280).*2
By citing the judgments of “West Rand Central Gold Mining Company Limited v.
The King’*® and ‘Chung Chi Cheung v. The King’,** the Court hold the view that ‘it follows
that the Hague Regulations must be treated by the Courts of Myanmar as incorporated into the
municipal law of Myanmar, to such extent as they are not inconsistent with the ordinary law
of the country.’*®
Judge Mootham, who wrote a separate concurring opinion, also held that “there exists
arule of international law which requires the legitimate government on regaining possession
of territory occupied by its enemy to treat as valid acts of the latter done within the scope of
the authority given by article 43 of Hague Regulation.”*® In support of this view, the learned
Judge referred to such prominent publicists as Hall,*” Wheaton,*® Oppenheim?® and McNair.?°
The learned Judges did admit, however, that if there is any conflict between the
statute of Myanmar and international law courts in Myanmar are bound by the former. However,
in this particular case, they all were of the view that there was no conflict between the
provisions of the Code of Criminal Procedure and article 43 of the Hague Regulations. They
reached their conclusion that "a rule of international law which is not inconsistent with the
ordinary law of Myanmar will be recognized and applied by the courts of this country as part
of that law’; and in this case, ‘the Hague Regulations must be treated by the Courts of Myanmar
as incorporated into the municipal law of Myanmar, to such extent as they are not inconsistent
with the ordinary law of the country’.
The decision of this case provides the following judicial principle dealing with the
relationship between international law and national law of Myanmar;
(1) international law has no validity in (British) Myanmar Courts, except in so far as
its principle are accepted and adopted by the National Law;

12. Ibid., at 8-10

13. 1905 L.R. 2 K.B.391 at 406

14. 1939 L.R.A.C. 160 at 167; in this case the Privy Council laid down that “International Law has
no validity save in so far as its principles are accepted and adopted by our own domestic law”

15. 1946 R.L.R. (S.B.) 1 at 11.

16. Ibid., at 25

17. Hall, International Law eighth edition, 1924, page.579.

18. Wheaton, Elements of International Law, Volume 11, sixth edition, 1929,p.791.

19. Oppenheim, International law, Volume 11, sixth edition, 1940, section 282.

20. Sir Arnold McNair, Legal Effects of War, second edition, 1944, p.321.
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(2) international law must be treated by the Courts of Myanmar as incorporated into
the national law of Myanmar, to such extent as it is not inconsistent with the
ordinary law of the country; and

(3) if there is conflict between the international law and national law, Courts in
Myanmar will follow the latter.

These principle become the basic guidelines dealing with how to apply international
law in Myanmar Courts. However, at that time, international law, instead of differentiation
as two main categories: international custom and international treaties, has implied as a
single one.

Later, international treaties are increasingly incorporated by domestic legislation
and international custom is treated as part of domestic law by judicial application.

In later cases, Myanmar Courts followed the decision of the King v. Maung Hmin. In
Maung Hla Maung v. Ko Maung Maung,? the question is the legal status of Yangon City
Court set up during the Japanese occupation by the Military Ordinance No.6 issued by the
Commander-in-Chief of the Nippon Army in Myanmar date 7 July 1942., with jurisdiction of
Civil and Criminal, previously exercised by the High Court, the Yangon Small Causes Court
and the Magistrates in Yangon. The Court applied the Hague Regulations as already
incorporated into national law and it was held by a Full Bench of the High Court that the said
City Court was a duly constituted Court under the law of Myanmar.

The facts of the case are that: a suit for possession had been instituted in the Yangon
City Court, which was established by Japanese Military; but Plaintiff brought a fresh action
in the City Civil Court Yangon established by the Burma Courts Act XIV of 1945. Defendant
contended, inter alia, that the suit was barred by section 10, Civil Procedure Code and order
XXI11 rule 1 as the Plaintiff had abandoned his previous suit. The questions in this case are
as follows;

(1) was the City Court of Yangon set up during the Japanese occupation, competent
to try a suit,not of a small cause nature, so as to attract, in a subsequent suit, the
provisions of-

(a) section 10 of the Code of Civil Procedure, and / or
(b) order XXIII, rule 1 of the Code of Civil Procedure?

(2) was a suit, not of a small cause nature, which was pending in the City Court of
Yangon, when that Court ceased to function, transferred to the Court exercising
jurisdiction under the Courts Act 1945, by section 23 of the same Act??

The City Civil Court in Yangon was set up during the Japanese occupation by virtue
of Military Ordinance No.6 of the Commander-in-Chief of the Nippon Army in Myanmar,
date the 7" day of the July 1942. Section 5 of the Military Ordinance reads in the following
words:

“5. (I) 1 ordain to establish the Rangoon City Court in the City of Rangoon (now

known as Yangon) and open the same on the 15" day of July of the 17" year
of showa;

21. 1947 RL.R (FB) 1.
22. Ibid., at 5.
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(1) Any Court in Burma (Myanmar), outside Rangoon, shall be deemed to have
been re-established. The opening of the said courts and offences shall be
proclaimed separately by a notification.

(1) The Rangoon City Court shall have, for the present, civil and criminal
jurisdiction in the first instance in the City of Rangoon, which previously
was being exercised by the High Court of Judicature at Rangoon, Rangoon
small Causes Court and the Magistrates in Rangoon and further, shall have
the jurisdiction of the Courts, ect., as stated in subsection (11) of this section
until the said courts are opened.”?

The terms of the Ordinance do observe Article 43 of The Hague Regulations, which
runs as follows:

“The authority of the power of the State having passed de facto into the hands of the
occupant, the latter shall do all in his power to restore, and ensure, as far as possible, public
order and safety, respecting at the same time, unless absolutely prevented, the laws in force
in the country.”

The Court held that ‘the Article 43 of the Hague Regulations which lays down that the
occupying power should respect, unless absolutely prevented, the laws in force in the country,
had not in any way been infringed, by setting up a new Court, like the Rangoon City Court by
the Commended-in-Chief of the Japanese Army. No new jurisdiction was created, which
was not in existence before.”?

Judge Ba U, who also wrote a separate concurring opinion, expressed his view that
“the whole idea of concentrating the jurisdiction of the various Courts in Rangoon in the
Rangoon City Court was to save expense and that the fundamental rights of the people were
in no way infringed thereby.”? The learned Judge was of the opinion that ‘the purpose of
Avrticle 43 of the Hague Regulations was that the social and economic life of a country should
be disrupted as little as possible by the occupation of the said country by a belligerent
power.’

He also observed that “the occupation authorities must necessarily have some power
to make some changes in procedural law to suit the conditions of the country’ and that ‘no
person has a vested right in any course of procedure’.?

Therefore, this case illustrates the direct application of the Hague Rules in deciding
cases before Myanmar Courts where as there is no evidence of incorporated domestic statute
in Myanmar.

In a later case, U San Wa v. U Ba Thin,? the legal status of the Japanese Supreme
Court in Myanmar was in question. A full bench of the High Court unanimously held that ‘the
Supreme Court established in Myanmar by the Japanese authorities during the occupation
was a duly constitute Court of law. Further, it was held that decrees and orders made by it are

23. 1947 R.L.R. (FB)1at6.

24. Ibid., at 7.
25. Ibid., at 6.
26. Ibid. at 13.
27. bid. at 11.

28. 1947 R.L.R. (FB.) 78.
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valid in all respects and are of the same legal effect as if they had been made by the High
Court of Judicature at Rangoon either before or after the Japanese occupation. It was also
held that the High Court, which was reopened by the British after reoccupation, was successor
to that Supreme Court.?®

The High Court based this remarkable decision on the ratio decidendi of the previous
two cases®, which rested upon the assumption that there is a well-fixed continuity running
through the administration of justice and has not generally been interfered with by the Japanese
regime.®

In subsequent case Ko Maung Tin v. U Gon Man,* involving the question of the legal
effect of payment in Japanese currency, the High Court considered some issues of international
law. The Court held that the Japanese notes were documents with a value in exchange for
goods, and had thus a purchasing value. A person who got them by executing a promissory
note enjoyed a benefit for the time being, and was bound under section 70 of Contract Act to
make compensation to the person from whom he had received such benefit. Compensation
can best be fixed by reference to a criterion such as the value of gold.

In passing their concurrent decisions, Sir Earnest H. Goodman Roberts, Chief Justice,
Wright, Judge and E Maung, Judge hold the view that Japanese so-called currency was never
lawful currency in Myanmar, and a loan of Japanese notes was not loan of money. A promissory
note executed in consideration of such notes promising to pay what parties mistakenly regarded
as money was invalid. The Court will take judicial notice of the fact that the occupying
power suspected persons who held or helped to circulate British notes of being spies and
were apt to deal with them accordingly.®

E Maung, Judge hold the view that the Japanese authorities in occupation of Myanmar
acted in excess of its legitimate authority at international law in setting up a parallel system
of currency relating the same to the system established by the lawful Government of Myanmar.
In his words, he said ‘I was not unmindful of the precedents set in the War of 1914-18 by
Germans in France and Belgium and the Austrians in Serbia repeated in the War of 1939
onwards by Germany and powers associated with her. German jurists and the Reighsgericht
sought to justify these actions on the theory that in an effective occupation of enemy territory
the power of the occupying country totally excludes and replaces the State power of a lawful

29. 1947 R.L.R. (F.B.) 78 at 80 and 81.

30. The King v. Maung Hmin and Three, 1946 R.L.R. (S.B.) 1; and Maung Hla Maung v. Ko Maung
Maung, 1947 R.L.R. (F.B.) 1.

31. 1947 R.L.R. (F.B.) 78 at 80.

32. 1947 R.L.R. (F.B.) 149; in this case A advanced Rs. 1,000 in Japanese notes to B during the
Japanese occupation, B executed a promissory note in favor of A promising to repay Rupees
One Thousand only with interest and deposited title deeds of his properties with the intent to
create mortgage by deposit of title deeds. After the British re-occupation, A filed a suit against
B on mortgage. The question in this case is ‘what principles should be followed in arriving at
the moment to be decreed in A’s favor against B?’

33. 1947 R.L.R. (F.B.) 149.
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Government. This theory has not received general acceptance and is not in consonance with
modern views on the status of the occupying power.”

E Maung, Judge cited the McNair in Legal Effects of war [second edition, at page
337] that the right of an occupant in occupied territory is merely a right of administration. He
also considered that Article 42 to 56 of the Hague Regulations of 1907 clearly cannot be
invoked in support of the exercise of the occupying power of effecting a change in the currency
system of the occupied territory and to make that change binding on the lawful Government.

Finally, his decision reaches as follows:

“If then the enemy in occupation had no right to set up an additional system established
by the lawful Government it follows that a promissory note in terms of such currency established
by the occupying power does not satisfy that test for a promissory-note within the meaning of
section 4 of the Negotiable Instruments Act. A promissory note within the meaning of the Act
must contain an unconditional undertaking to pay a certain sum of money only. The medium of
the payment for a valid promissory note must be legal currency, not necessarily of the country
where the note was made, but the currency in terms of which the notes is expressed must be
such as would be legal in some country of the world. The military notes of the Japanese
occupation in Myanmar do not pass this test.”

In this case, the Court is of the view that Japanese notes in 1943 had a certain purchasing
power. The suit must be treated as a transaction falling within the purview of section 70 of
the Contract Act, which is a residuary provision in very wide terms. The liability of the
defendant would be to make compensation to the plaintiff in respect of or restore the thing
delivered. The Court agreed on the decision that compensation can best be fixed by reference
to a criterion such as the value of gold, by recommending the legislation to fix the value of
Japanese notes in different areas of Myanmar during different periods of the Japanese
occupation.®

The decision of this case shows the Myanmar judicial attitude under which according
to international law, Japanese currency is not a lawful currency but the Court recognizes the
purchasing value of it for the justice sake.

Before 1948, Myanmar practice of international law within national sphere reflected
the common law doctrine that was adopted in The King v. Maung Hmin. In subsequence
cases involving issues of international law, Courts in Myanmar based their decisions on the
accepted theory that international law forms parts of Myanmar national law in so far as the
former is not in conflict with the latter. This, in essence, is the judicial attitude of British
Courts in Myanmar towards international law.

Dr. MIN THEIN

34. 1947 R.L.R. (F.B.) 149 at 163.
35. Ibid., at 164.
36. 1947 R.L.R. (F.B.) 149.
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Human Rights

Human right is one of the basic rights that everyone has to be treated fairly and not in
a cruel way, especially by their government. In other words, rights and freedoms to which
every human being is entitled. Protection against breaches of these rights committed by a
state (including the state of which the victim is a national) may in some cases be enforced in
International law. It is sometimes suggested that human rights are so fundamental that they
form part of natural law.

U Min Thu (Advocate)

UN Commission on Human Rights

When the United Nations came into being, it established a commission on Human
Rights under Article 68 of the UN charter. The United Nations Universal Declaration of
Human Rights 1948 spells out most of the main rights that must be protected, but it is not
binding In International law.

The UN commission on Human Rights which has power to discuss gross violation of
human rights but not to investigate individual complaints. The Human Rights committee set
up in 1977, has power to hear complaints from individuals. The Universal Declaration of
Human Rights, Article 55 prescribes:- The United Nations shall promote Universal respect
for and observance of human rights and fundamental freedoms for all without distinction as
to race, sex, language or religion.

UN Commission on Human Rights drafted a bill on human rights in 1947 and 1948. It
decided that the bill should consist of three parts, namely:-

(1) adeclaration of human rights

(2) acovenanton human rights, and

(3) measures of implementation.

The final text was adopted by the UN General Assembly on 10 December 1948 by 48
votes in favour, 8 abstentions and no negative vote.

Myanmar National
Human Rights Commission

Myanmar National Human Rights Commission was established on 5 September 2011.
It was announced on 6 October 2011 that the Myanmar National Human Rights Commission
has been established to promote and protect the fundamental rights of citizens enshrined in
the constitution of the Republic of the Union of Myanmar and it has opened its office at
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No.271 Pyay Road, Hlaing Township, Yangon.

Any citizen may send complaint to the Myanmar National Human Rights Commission
when his or her fundamental rights in the constitution of the Republic of the Union of Myanmar
are violated. The following facts must be stated completely in the complaint:

1. (a) Complainant’s name, full address and contact address (if any phone, fax and

e-mail)
(b) Full account of how the complainant’s rights were violated and
(c) Signed admission that the facts stated in the complaint are true.

2. The Complaint, attached with copy of the complainant’s national registration
card, must be addressed to the secretary of the Myanmar National Human Rights
Commission and may be either sent by registered mail or delivered to the
Commission in person.

3. The facts under above mentioned paragraph 1(a), (b) and (c) are necessary to be
mentioned completely so that the Commission will be able to deal with the
complaint effectively.

4. Matters that have been brought before a court or under the proceedings of a court
of law and matters that have been finally decided by a Court are not relevant
under this announcement.

In its examination of the complaints which are received, the Commission will, if and

when necessary, interview the complainant.

If the Commission finds that the alleged violations of the fundamental rights in the
Constitution against a citizen are true, it will take steps in accordance with its rules of
procedure to promote and safeguard the fundamental rights.

Now, anybody can lodge a formal complaint airing his / her grievances in person
through a registered letter to the commission unjust complaint. But, unjust or malicious
complaint based on hatred or personal grudge of the complainant, designs to harm the interests
of public or individual will end up in boomerang. So, if you file acomplaint, do it in fair and
proper way.

U Min Thu (Advocate)

References:

1. The New Light of Myanmar Daily, 7 October 2011.
2. The New Light of Myanmar Daily, 23 April 2007
3. 1980 Law Journal Page 158.
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The Role of District Courts

Zay Yar Tint Nyo

The Constitution of the Republic of the Union of Myanmar has come into existence on
29" May 2008 after ratifying and promulgating by the Nation-wide referendum. In order to
implement the judicial works smoothly in accord with the Constitution, the present Judicial
System was adopted on 28" October 2010 when the State Peace and Development Council
promulgated the Union Judiciary Law 2010.

Under section 293 of the Constitution, the Courts of the Union are formed as follows:

- Supreme Court of the Union, High Courts of the Region and the State, Courts of

the Self-Administered Division, Courts of the Self-Administered Zone, District
Courts, Township Courts and Other Courts constituted by law;

- Courts-martial;

- Constitutional Tribunal of the Union.

Under the Union Judiciary Law, 2010 the Courts at all levels in Myanmar carry out
the administration of justice in accord with the following judicial principles. They are —

(a) toadminister justice independently according to law;

(b) to dispense justice in open Court unless otherwise prohibited by law;

(c) toobtain the right of defence and the right of appeal in cases according to law;

(d) to support in building of rule of law and regional peace and tranquility by

protecting and safeguarding the interests of the people;
(e) toeducate the people to understand and abide by the law and nurture the habit of
abiding by the law by the people;
(F) to cause to compound and complete the cases within the framework of law for
the settlement of cases among the public;

(g) toaim atreforming moral character in meting out punishment to offender.

According to the section 317 of the Constitution, the Judges are appointed in accord
with the law at the Courts formed by the Constitution or any other administer for all judicial
affairs in the entire Union. Therefore in every District Court, a district judge and deputy
district judges are appointed by the Supreme Court of the Union depending on the volume of
work. Those judges are conferred with judicial powers by the Supreme Court of the Union in
accordance with the provisions of the Procedures and Notifications. Moreover, section 315
of the Constitution states that District Courts, Courts of Self-Administered Division, and
Courts of Self-Administered Zone, in accord with the law, have the jurisdiction relating to
original criminal cases, original civil cases, appeal cases, revision cases or matters prescribed
by any law.

As Courts of original jurisdiction they hear and determine serious criminal which
can pass the sentence of death or imprisonment for life. Under the section 31 of the Code of
Criminal procedure, the Judges in the District Courts may pass any sentence authorized by
law; but any sentence of death passed by any such Judge shall be subject to confirm by the
Supreme Court of the Union.
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According to the provision of the section 36 and the specification in the third schedule of the
Code of Criminal Procedure, the ordinary powers of the District Judges are as follows :

(1) Ordinary powers of a Sub-divisional Magistrate.
(2) Power to require delivery of letters, telegram, etc., section 95.
(3) Power to issue search-warrants for documents in custody of postal or telegraph
authority, section 96.
(4) Power to require security for good behavior in case of sedition, section 108.
(5) Power to discharge person bound to keep the peace or to be of good behavior,
section 124.
(6) Power to cancel bound for keeping the peace, section 125.
(7) Power to order preliminary investigation by police-officer not below the
rank of Inspector in certain cases, section 196B.
(8) Power to try summarily, section 260.
(9) Power to tender pardon to accomplice at any stage of a case, section 337.
(10) Power to quash convictions in certain cases, section 350.
(11) Power to hear appeals from orders requiring security for keeping the peace
or good behavior, section 406.
(12) Power to hear appeals from orders of Magistrates refusing to accept or
rejecting sureties, section 406A.
(13) Power to hear or refer appeals from convictions by Magistrates of the second
and third classes, section 407.
(14) Power to call for records, section 435.
(15) Powertoorder inquiry into complaint dismissed or case of accused discharged,
section 436.
(16) Power to order commitment, section 437.
(17) Power to appoint person to be public prosecutor in particular case, section
492(2).
(18) Power to issue commission for examination of witness, section 503, 506.
(19) Power to hear appeals from or revise orders passed under section 514, 515.
(20)  Power to compel restoration of abducted female, section 552.
Criminal appellate power conferred to District Court is stated in the section 423 of
the Code of Criminal Procedure and it is as follows:

(1) The appellate Court shall then send for the record of the case, if such record is not
already in Court. After perusing such record, and hearing the appellant or his pleader, if he
appears, and the Public Prosecutor, if he appears, and, in case of an appeal under section
417, the accused if he appears, the Court may, if it considers that there is no sufficient ground
for interfering, dismiss the appeal, or may-

(a) inand appeal from an order of acquittal, reverse such order and direct that further
inquiry be made, of that the accused be retried or committed for trial, as the case
may be, or find him guilty and pass sentence on him according to law;

(b) inan appeal from a conviction. (1) reverse the finding and sentence, and acquit
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or discharge the accused, or order him to be retried by a Court of competent
jurisdiction subordinate to such appellate Court or committed for trial, or (2)
alter the finding, maintaining the sentence, or with or without altering the finding,
reduce the sentence, or (3) with or without such reduction and with or without
altering the finding, alter the nature of the sentence, but, subject to the provisions
of section 106, subsection (3), not so as to enhance the same;

(c) inan appeal from any other order alter or reverse such order;

(d) make any amendment or any consequential or incidental order that may be just or
proper.

The District Courts may exercise the criminal revisional powers in accord with the
section 435, section 436 of the Code of Criminal Procedure. Under section 435(1), the High
Court or any Sessions Judge or District Magistrate, or any Sub-divisional Magistrate
empowered by the President of the Union on this behalf, may call for and examine the record
of any proceeding before any inferior criminal Court situate within the local limits of its or
his jurisdiction for the purpose of satisfying itself or himself as to the correctness, legality or
propriety of any finding, sentence or order recorded or passed, and as to the regularity of any
proceedings of such inferior Court and may, when calling for such record, direct that the
execution of any sentence be suspended and, if the accused is in confinement, that he be
released on bail or on his own bond pending the examination of the record. And section 436
also states that on examining any record under section 435 or otherwise, the High Court or
the Session Judge may direct the District Magistrate by himself or by any of the Magistrates
subordinate to him to make, and District Magistrate may himself make or direct any subordinate
Magistrate to make, further inquiry into any complaint which has been dismissed under section
203 or sub-section (3) of section 204, or into the case of any person accused of an offence
who has been discharge. Provided that no Court shall make any direction under this section
for inquiry into the case of any person who has been discharged unless such person has had
an opportunity of showing cause why such direction should not be made. Moreover, the
District Court has the right to exercise the powers of revision in accord with the provisions
of section 439.

The District Judges are also empowered with original civil jurisdictional powers,
civil appellate and revisional jurisdictional powers according to the Code of Civil Procedure.
As Courts of original jurisdiction, the district judges are vested to inquiry and try the civil
cases in which the amount in dispute or value of the subject matters is not exceeding 5,000
lakh kyats and deputy district judges are also vested to inquiry and try the civil cases in
which the amount in dispute or value of the subject matters is not exceeding 1,000 lakh kyats
by the Notification No. 100 / 2011 of the Supreme Court of the Union on 19" May 2011. If
necessary, depending on their volume of work, the deputy district judges are conferred to try
the civil suits that the value is not exceeding 5,000 lakh kyats. Unlike the previous era, such
enhancement of jurisdiction is to get the speedier trial ever than before.

In the Code of Civil Procedure, there are rules regarding the appellate and revisional
procedures for civil cases. Every District Court has the power to exercise these procedures.
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These are stated in section 107 for civil appeal and section 115 for civil revision. The
section 107 states that

(1) Subject to such condition and limitations as may be prescribed, and appellate Court
shall have pwer-

(a) todetermine a case finally;

(b) toremand a case;

(c) to frame issues and refer them for trial;

(d) to take additional evidence or to require such evidence to be taken.
(2) Subject as aforesaid, the appellate Court shall have the same powers and shall perform
as nearly as may be the same duties as are conferred and imposed by this Code on Courts of
original jurisdiction in respect of suits instituted therein.

And then the section 115 also states that — “the High Court or the State or Divisional
Court (now State or Regional High Court) or District Court) or District Court may call for
the record of any case which has been decided by any Court subordinate to the High Court or
the State or Divisional Court (now State or Regional High Court) or District Court and in
which no appeal lies thereto, and if such subordinate Court appears —

(a) to have exercised a jurisdiction not vested in it by law, or

(b) to have failed to exercise a jurisdiction so vested, or

(c) to have acted in the exercise of its jurisdiction illegally or with material
irregularity,
the High Court or the State or Divisional Court (now State or Regional High
Court) or District Court may make such order in the case as it thinks fit.”

On the other hand, every District Court has the authorities to supervise the judicial
matters of all Township Courts within its relevant jurisdiction in accordance with the guidance
of the Supreme Court of the Union, High Court of the Region or Sate. This is prescribed in the
section 58 of the Union Judiciary Law, 2010.

Under section 68 of the Union Judiciary Law, 2010, Judges of the District Courts may
inspect prisons, prisoner camps and police lock-ups within their jurisdiction, for enabling
convicted persons and those under detention to enjoy lawful rights to which they are entitles
and for preventing undue delay in the trial of cases.

As the Court of first instance, the District Courts can pass even the sentence of death
in criminal cases, and they can try the civil suits that the amount in dispute is rather high. As
the Appellate or Revisional Court, they have to check and scrutinize on judgment, decree,
order passed by the Township Courts within its local limits. They are to compulsorily inspect
upon the Township Courts under their control and should give comments and clear explanation
for the mistakes. Such inspections should not be mere observation of errors or omissions. It
can be seen that the Constitution conferred even the power to inspect prisons and police
stations within their jurisdiction. It can take a conclusion from the facts mentioned above that
the role of District Courts are taking part a more crucial role in the judiciary. The judges
sitting in the District Courts should bear in mind that their onuses become greater not only for

contd to page 14
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The Rule of Law
for Everyone Tin Ly (udioary)

While writing this article I happened to read a story about Rwanda in The Economist.
After reading, | found it interesting, and thereby hangs a tale. Rwanda, which is best known
for the genocide in 1994, has been peaceful since then, and in that Rwanda is compared with
Singapore. Comparison was made not in terms of geographical, social and educational
advantages Singapore has but in terms of one huge advantage Rwanda has, that is, “the Rule
of law”,

Of these two countries; Singapore has the world’s busiest port, one of the world’s best-
educated populations and is a gateway to China, whereas Rwanda lacks almost all of
Singapore’s advantages.

In spite of that, Rwanda is free of red tape and become more transparent. Especially, for
the ease of doing business it ranks 45" in the World Bank’s index above any African nation
bar South Africa and Mauritius. By virtue of business climate and dramatic improvement of
Rwanda’s institutions the average income has more than double since 1994. Registering a
firm takes three days and is at a low cost. The government has reinforced property rights by
granting peasants formal title to their land.

This is not all about what Rwanda has accounted for achievement in business. And that
achievement Rwanda enjoys certainly resulted from the establishment of “rule of law” is
self-evident. The Rwanda’s example, having shown the rule of law can take root in Africa,
demonstrates how badly a nation got experienced or how lawless in the past it can at last
become peaceful and prosperous once rule of law is restored. It thus lays greater stress on
the importance of rule of law.

Today, no wonder that the phrase “the rule of law” becomes the talk of the town. It
indeed reflects upon what is needed utmost for a country like Myanmar. As she is now
transforming herself into a democratic country the establishment of the rule of law is first and
foremost required.

This is not accidental. Rather, democracy, rule of law and individual rights were claimed
worldwide as universal principles. According to Francis Fukuyama, “The End of History”
had arrived.

The idea of rule of law, considered as a global ideal, attracts the divergence of
understandings. Some believed in individual freedom, some in the preservation of order,
many in the furtherance of economic development, but all identify it as essential.

It appears that rule of law, as described by Professor Brian Tamanaha, is ‘an exceedingly
elusive notion’ giving rise to a ‘rampant divergence of understanding” and analogous to the
notion of the Good in the sense that “everyone is for it, but have contrasting convictions about
what it is’.

As to the rule of law tradition, its origin could be identified with the Athenian democracy.
In 5 century BC, democracy in Green was governed directly by its citizens, and in which
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they took great pride. Its citizens especially male reaching over 30 years of age regardless of
class or wealth was eligible to serve on juries that decided legal cases; they also served as
magistrates, on the governing council (with rotating head), and on legislative assemblies,
with positions filled by lot. Law then was the outcome of the activities of its citizens. There
was no class of legal professionals or state officials who usually monopolized the production
of law or the delivery of legal services. Magistrates who preside over the cases could be
held accountable for violations of law, when charged with it, by means of complaints from
private citizens. For all these characteristics, Athenian democracy was analogous to “the
rule of law”.

The Magna Carta, the document, which Kin John of England signed in 1215, was a
concession given to the rebellious barons who forced upon him for his onerous exaction to
finance his losing war effort in France. This document historically important provided citizens
with protections against the king.

Clause 39, 40K are the historic provisions:

Clause 39. No free man shall be seized or imprisoned or stripped of his rights or
possessions, or outlawed or exiled, or deprived or his standing in any other way, nor will we
proceed with force against him, or send others to do so, except by the lawful judgment of his
equals or by the law of the land.

Clause 40. To no one will we sell, to no one deny or delay right or justice.

Though, written in 13th century, these provisions expressed the will of the people in
terms of a clear rejection of unbridle, unaccountable royal power by making the King subject
to the constraint of the law were recognized as a significant turning-point. Hence, there was
the rule of law in embryo.

The writ of habeas corpus, though, not a direct product of Magna Carta, has been widely
recognized as the most effective remedy against executive lawlessness. In its early
development around 13" century, the writ then was not used to protect the liberty of the
subject or investigate the lawfulness of a person'’s detention. It at first was issued with another
writ seeking an order of certiorari. Much of its later development was due to the competitive
struggle for business between the courts adminitstering the common law, the Court of Chancery
administering equity jurisdiction and the Court of High Commission, a royal prerogative
court acting directly on behalf of the Crown.

Up to this point, all the accounts mentioned above is an attempt to relate the development
of rule of law tradition to the contributions thereby made for the good of community. In Greek
demaocracy, since citizens participation in law-making contribute to the collective self-rule it
is clear to be seen that liberty was meant not for the individuals but for the community at
large. Also, the Magna Carta and Habeas Corpus, initiall conceived as restraints, were to
contain the tyranny of the Kings, and these were not meant for the enhancement of individual
liberty as primacy was accorded to the community.

Today's understanding on the rule of law is by contrast to aforementioned conceptions.
The rule of law today is understood in terms of liberalism. Liberalism, base upon individual
liberty, consists not just of a political theory and system of government, but also a culture, an
economic theroy, a pshychology, a theory of ethics, and a theory of knowledge.

Liberalism as John Stuart Mill put it to the core, "The only freedom which deserves the
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name, is that of pursuing our own good in our own way, so long as we do not attempt to
deprive others of theirs, or impede their efforts to obtain it."

In liberalism the rule of law emphasizes the preservation of individual liberty. According
to Rousseau "Obedience to a law one prescribes to oneself is freedom.” Since individuals,
being free, create law democratically by according their consent there to become ruler and
ruled simultaneously.

Under a democracy citizens with the power to make law would not enact laws to oppress
themselves; their power to make law is, accordingly, their own best protection. Self-rule is
called political liberty, and it implies the right to vote and eligibility for political office, and
the protection of freedom of speech, assembly, association. While representative democracy
is the modern manifestation of self-rule in the West, Greek democracy importantly different
was a direct democracy.

Under legal liberty, the individuals are free and subject only to the law, not to the
arbitrary will or judgment of another who wields coercive government power. This promotes
liberty by requiring governement official to act in accordance with preexisting law. As best
framed by Montesquieu, "Liberty is a right of doing whatever the laws permit."

As personal liberty presumes and autonomy of self that includes freedom or religion,
and conscience, freedom of speech and political belief, freedom from torture or cruel
punishment, and freedom to determine one's life pursuits and values. To put it in a nutshell,
individuals retain self-autonomy even after they consent to live under law.

Of these three forms of liberty, the significance is that each of them, pursuing their own
way, justifies a different feature of self-determination.

Institutionalized preservation of liberty, unlike the previous three, is a result of dividing
the powers of government into separate compartments___legislative, executive, and judicial.
In so doing, the concentration of power in any single institution is avoided by setting up a
form of competitive interdependence within the government. In addition, an independent
judiciary with the application of law entrusted to is avaliable to check the legality of
governmental action. This kind of division having judicial apparatus separated from other
government institutions encourages institutional structures and process to promote the realization
of individual liberty.

This arrangement is set out in a written constitution, binding on government officials and
citizens and enforced by independent courts. In this context, the rule of law is understood to
mean government is limited by law.

Today the idea of rule of law on the international level is reinforced by international
legal regimes. When it comes to international legal regimes, public and private international
law come to the fore. International law system as conceptually constructed governs the relations
among states, by which states are regarded as sovereigns representing a community of
individuals. In the context of private international law, it governs the relations among private
parties representing either sovereign states or private individuals.

On the one hand, advancements in technology, communication, media, transportation of
goods and people, financial instruments and markets, have connected the world in ways
never before seen, contribute to the expansion of subject matters, which are governed by
international legal regimes®. And on the other, a transnational legal infrastructures correspond
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to increasing subject matters is developing apace with this economic globalization.

To apply and enforce these legal regimes various international and regional tribunals
have been created such as the International Court of Justice (1CJ), the International Tribunal
for the Law of the Sea (ITLOS), the World Trade Organization's (WTO) Dispute Settlement
Body and Appellate Body, the International Centre for Settlement of Investment Disputes
(ICSID), the International Court of Arbitration of the international Chamber of Commerce
(ICC Court), the European Court of Justice, the Central American Court of Human Rights, the
War Crimes Tribunals for Former Yugoslavia and Rwanda, the International Criminal Court.

As there is no real legislative or executive, the primary sources and forms of law-
making are to be found in multilateral and bilateral agreements (treaties), international customs,
shared general principles, rules and regulations issued by international bodies (agencies or
tribunals), decisions by international tribunals, model codes and contracts, widely utilitzed
standard terms in private agreeements, and coordinated law-making at the national level,
includes planned convergence or harmonization among national and transnational legal orders.

Foundation-laying as such can be seen occuring in both public international law and
private international law.

As to the observance of these legal institutions there are states that followed and the
others do not. Things look different for the powerful states and the less powerful states when
it matters most to them, and otherwise ignore them for their perceived national interest or to
preserve the regime in power.

This kind of scenario on the international level reflects how disruptive it is to draw an
easy analogy to the rule of law in the context of nation states. Most international tribunals
operate on a consent basis, and prior consent by the parties involved in a dispute is required
for the tribunals to have jurisdiction to hear such case. Therefore, the fundamental limitation
of the rule of law in international adjudication is its voluntary nature.

Now that the global economy has an impact on the economic health of every nation,
international legal limitations on sovereigns become more effective in the commercial realm
when economic sanctions imposed coordinately by other states inflict pain, and thereby
giving rise to help motivate compliance with the adverse decisions.

Under these circumstances, the endeavor to realize the rule of law in terms of limits on
sovereigns on the global are understandable, and it in fact is increasingly widespread. And
there is no dearth of evidence that the rule of law is a universal human good.

Htin Lynn (Judiciary)
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Mediation
in Malaysia

The Malaysian Mediation Centre (MMC) is a body
established under the auspices of the Bar Council with the
objective of promoting mediation as a means of alternative
dispute resolution and to provide a proper avenue for
successful dispute resolutions. The MMC is based in Kuala
Lumpur and shares premises with the Bar Council's
Auditorium. Other centres will be established in other States
if and when the need arises. The Alternative Dispute
Resolution Committee of the Bar Council is responsible for
the proper functioning and implementation of the Centre's
objectives.!

Professional mediation services are organized by
trained mediators who have been accredited and appointed to the Panel of Mediators
of the MMC. Assistance and advice on how clients may best look after their interests
in using Alternative Dispute Resolution processes such as mediation. MMC provides
training in mediation techniques, accredits and maintains a panel of mediators.

At present the MMC accepts only commercial Matters but intends to expend its
scope of services to cover civil matters at a later stage. The MMC may accept cases
at any stage, whether pre-trial, commencement of legal proceedings, during proceedings,
etc. Cases deemed suitable for mediation include cases where there is a deadlock in
the negotiation process or where parties face obstacles. Majority of cases mediated
involve construction agreement clauses, Dispute Resolution Options
business agreements etc. The type of
mediation offered by the MMC is the

I - ADR
facilitative model of mediation where the Options
mediator is a neutral party who assists
the parties to negotiate a settlement. The
mediator will not make a ruling or
finding unless expressly requested by all

partieg involved. ADJUDICATION ASSISTED
Litigation C?\EscligtsignAL NEGOTIATION
Arbitration 9 Mediation

What is mediation?
It's a voluntary process in which an impartial third party, known as a Mediator,
parties involved in a dispute to resolve their differences in an amicable manner.

1. The Malaysia Mediation Centre, http://www.malaysianbar.org.my



8 34 | Judicial Journal

Why mediate?

Mediation is popular in many countries like the US, Canada, UK and Australia.
The process is preferred because parties have full say over the final result and decide
on the outcome. Parties work together and not against each other. Parties can maintain,
restore or rebuild their relationship. Parties enjoy substantial savings in terms of
money and time. It is informal and non-confrontational. It's confidential and non-
prejudicial to the parties in the event the matter cannot be settled and parties take the
dispute to arbitration or litigation.

What is advantages?

Mediation is designed to start and finish in a day. Fees of the mediator start
from RM 500 for a claim of RM 100,000 and below to RM 5000 per day for a claim
above RM 10,000,000 depending on the quantum of claim (based on the MMC rates).
Disputants share the cost of the mediator.

Litigation is time consuming. In litigation there is avenue for appeal. Memories
fade over time. Mediations can be scheduled within a week of request and completed
within a day.

Mediation is private and communications in mediation are confidential. Statements
made and documents produced are on a without prejudice basis. Mediation process is
not publicity. At the end of litigation process, relationship is irreparably damaged.
Mediation strives to preserve, restore or rebuild relationship.

Mediation process is in the control of the parties. No decision is imposed on
the parties in mediation. Disputants own the decision and issue is resolved only if
both parties agree. Parties work together and not against each other. Successful
implementation of agreement is more likely.

Judges make decisions based on evidence. Only certain remedies can be
imposed. Judges cannot expand options and cannot give a solution that was not argued
and the application of the law would not allow. Mediation allows for creative options

and solutions.
Litigation is unpredictable because witnesses may say unexpected things, or

flaws may be revealed during cross-examination. Judges decide on the law and
evidence an lawyers rarely agree on outcome. Mediation will not impose unpredictable
result. There is no decision-maker in mediation. Parties decide on the resul.

In litigation there is a winner and loser. Mediation agreement only entered into
if both parties agree. In Mediation, the parties set the standards of fairness. Agreement
entered into if parties believe it is fair and just to do so.2

What disputes not suitable for mediation?

If parties have no genuine interest in settlement, and if a legal ruling or
precedent from the courts is required, there is no suitable for mediation. It is suitable
for litigation when a party requires a protective order (injunction/specific performance).
Serious criminal offences are not suitable for mediation.

2. “Workshop on Mediation”, (MTCP), at Judicial and Legal Training Institute (ILKAP), Malaysia.
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What objectives of mediation?

Mediation becomes exponential growth of the movement around the world.
People want to seek to reduce liigation and offering alternatives to litigation. It can
increase participant satisfaction. People want to reduce court congestion/backlog. So
we need to assist mediation.

Mediation Process o
The Mediation Process involves the following Model of Mediation

l. Pre-Mediation Process — where parties /\ Hemting

sign a mediation agreement indicating their Fidus S s St \
submission to mediation ; FE:l rmrre ::;::"::;mm\
Il.  Preliminaries — an introduction to L e T
mediation; I Private Sesslon (Caucus) !
1. Mediator's Opening —ground rules are Foﬂm | A s |
laid down by the mediator for the session; R:;}‘_Ijgm PN Cot

Agreement

Mediators are provided with a brief \/‘?
statement of facts. No prior indepth
knowledge of the issues at dispute are
required ;

IV.  Joint session — parties are invited to state their respective cases in each
otehr's presence ;

V. Caucuses —optional and usually exercised to enable the parties to vent
emotions and to speak freely. Allows mediator to pick out common

issues and hidden messages ;

VI. Settlement Agreement — parties sign a settlement agreemenht witnessed
by the mediator. Parties are at liberty to pursue court action should
outcome be unsatisfactory. Either parties' solicitors may draw up agreement
or mediator may do so if assistance is required.®

FUTURE

How do we refer a matter for mediation?

The parties can contact the MALAYSIAN MEDIATION CENTRE (MMC), set
up under the auspices of the Malaysian Bar Council, directly. Where the parties have
not agreed to a Mediator, the MMC will appoint a suitable mediator acceptable to the
parties and fix a date for the mediation session.

If the request for mediation comes only from one party, the MMC will contact
the other parties to see if they are prepared to come for mediation. The mediation will
proceed only with the agreement of all parties.

Do we have to wait?

Mediations are ususally conducted between 1/ to 2 weeks from the date of the

request for mediation. The date for mediation depends on when the parties, their

3. “Workshop on Mediation”, Malaysian Technical Cooperation Program (MTCP) Series 1/
2008, at Judicial and Legal Training Institute (ILKAP), Malaysia.
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representatives and a suitable mediator are available to attend the mediation session.
In urgent cases, mediations may be arranged within 2 to 3 days from the date of
request for mediation.
How long will it take?

The mediation process could take a few hours to a few days until the matter
settles or concludes, depending on how complicated the matter is.
Who is the mediator?

A panel which comprises of experienced and trained lawyers for the time
being. the MMC will recommend the mediator by taking into account the nature of the
dispute, expertise of the mediator and any special requirements of the parties.

How do parties reach a settlement?

Parties reach a settlement on their own. The mediator's role is to facilitate the
process of reaching that goal. If all parties sign the agreement, agreement is a legally
binding contract. The mediator will draw up the terms of the settlement and if the
dispute is in Court the terms ought to be recorded before the judge to secure the
position of the parties.

How is confidentiality?

The Malaysian Mdiation Center (MMC) Rules provide that all communication
made in mediation are on a without prejudice basis. All documentation received by
the mediator is privileged. The mediator or MMC cannot divulge records or testify in
any judicial proceedings. Parties are to maintain confidentiality in a mediation process
and cannot introduce any document, view, admission, or proposal in any judicial
proceedings.

Asian Mediation Association (‘AMA’)

The MMC is a member of the Asian Mdiation Association (‘AMA’). This
Association was incorporated in August 2007. The Association comprises of other
leading Mediation Centres namely :

- The Hong Kong Mediation Centre;

- The Philippines Mediation Centre ;

- The Delhi Mediation Centre;

- The Indonesian Mediation Centre ;

- The Singapore Mediation Centre ;

- Thai Mediation Centre ;

- Mediation Unit, Ministry of Labour, Industrial Relations & Employment, Fiji

(Assoc. Member) ;
- Indian Institute of Arbitration & Mediation and
- Bahrain Chamber for Dispute Resolution (BCDR-AAA) (Assoc.Member).*
Htar Htar

Assistant Director

Law and Procedure Department

4. AMA, www.asianmediationassociation.org.



